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The Wisdom and Continued Necessity of the Dayton Constitutional 
Structure 

Introduction 

It is a great privilege for me to address you today at this distinguished 
University. Italy has always been a special partner for Western Balkan countries 
such as Bosnia and Herzegovina (BiH), due to its geographic proximity and 
historical and cultural connections.  Italy is also a successful example of a 
sovereign country which has managed to address strong local identities by ensuring 
a fair distribution of powers between its regions and the central government.  The 
Constitution of December 22, 1947, crafted a new democratic structure from the 
destruction of World War 2.  Similarly, Bosnia needed a new framework to emerge 
from its devastating conflict of the 90s.  That framework is the Dayton 
constitutional structure. 

The Dayton Peace Accords are nearly a quarter century old. While many 
understand that the Dayton Accords brought an end to the terrible civil war in BiH, 
one should also understand that it is an agreement far more comprehensive than a 
means for ending military hostilities. Namely, the Accords provided a long-term 
constitutional structure for a sustainable political system in BiH.  

Unfortunately, full implementation of the Accords has been blocked 
repeatedly over the past 20 plus years.  Serious barriers to democratic and efficient 
government based upon the rule of law is the result. In particular, the political 
structure carefully established by the Dayton Constitution has been under constant 
attack, undermining the lawful structure in dangerous ways.  BiH’s long-term 
stability depends upon changing course in order to restore what was so wisely 
constructed.  

A Realistic Response to Historical Facts and Ethnic-Social Realities 

BiH was recognized as unique by those with knowledge and experience of 
the situation in the Balkans during the 20th century, especially with the situation 
following World War II. Unlike the other large Yugoslav republics of Croatia, 
Slovenia, and Serbia, where most citizens identified the republic with the majority 
ethnic group, BiH was home to three very cohesive and distinct ethnic/religious 
Constituent Peoples. 
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The Accords were not suddenly invented in Dayton, Ohio, in 1995. They 
were the result of years of careful hard work and negotiation. They were built upon 
several earlier proposals by various international intermediaries. All these 
proposals had one common feature: each provided for a decentralized, 
consociational structure for BiH. A consociational structure is the special 
“institutional arrangements that combine principles of parity, proportionality, 
autonomy, and veto rights” to create a power-sharing structure for places divided 
by religion, nationality, ethnicity, and language.  These consociational proposals 1

include the Lisbon Plan (or Carrington-Cutileiro Plan), which was created, 
negotiated and agreed by the parties, at least temporarily, prior to the war. Thus, 
even before the war, experts recognized that a consociational structure was 
essential because of BiH’s complex ethnic reality.  This demonstrates that the 2

Dayton structure was not simply a stopgap to end the war, as Bosniak parties 
claim. All later plans, including the Vance-Owen Plan, the Owen-Stoltenberg Plan, 
and the Plan of the Contact Group were based on some formulation of a 
decentralized union of states. Such a structure was understood to be necessary for a 
sustainable peace and a functioning union of three peoples with great distrust of 
each other, based upon their historical experiences. 

A Union of States 

Richard Holbrooke, who is often considered the “Father of the Dayton 
Accords,” recognized the special type of structure the Accords intended to create: 

Bosnia is a federal state.  It has to be structured as a 
federal state. You cannot have a unitary government, 
because then the country would go back into fighting. 
And that’s the reason that the Dayton agreement has been 
probably the most successful peace agreement in the 
world in the last generation, because it recognized the 
reality.  3

 See CHRISTOPHER MCCRUDDEN AND BRENDAN O’LEARY, COURTS AND CONSOCIATIONS 2 (2013).1

 See SLAVKO MITROVIC, DAYTON STRUCTURE OF BOSNIA AND HERZEGOVINA AND THE LEGAL POSITION OF 2

REPUBLIKA SRPSKA 7 (2014).

 Holbrooke: Kosovo Independence Declaration Could Spark Crisis, Council on Foreign Relations, 5 Dec. 2007 3

(available at cfr.org/kosovo/holbrooke-kosovo-independence-declaration-could-spark-crisis/p14968).
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An important new study of the consociation or “union of states” model of 
government by professors at the University of Pennsylvania includes extensive 
study of the BiH governmental structure and its origins where they underline that 
one of the appendixes of the Dayton Peace Agreement contains Bosnia’s 
constitution as the culmination of lasting negotiations under the auspices of the 
International Conference on the former Yugoslavia and the Contact 
Group. . . .Other analyses suggest that a commitment to recognize Bosnia’s 
existence was given from the leaders of Serbia and Croatia under condition to 
create institutional arrangements within Bosnia that would prevent any ethnic 
group achieving dominance (Florian Bieber). This means that consociational 
arrangements and a highly decentralized structure were part of the price for the 
recognition of Bosnia. Without explicit ethnic power-sharing assurances to the 
three main ethnic groups the negotiations would not have been possible (Peter W. 
Galbraith, former US ambassador to Croatia when the Dayton Agreement was 
made).  

To make these complicated compromises function, it was obvious that a 
great deal of autonomy would have to be granted to each of the two Entities, 
Republika Srpska (RS) and the Federation, and to the cantons in the Federation. 
Such autonomy required that the competencies of joint institutions at the BiH level 
be strictly limited. Thus the Dayton agreement created Bosnia and Herzegovina as 
a loose frame of the two entities or in other words Bosnia and Herzegovina was 
established as a framework of one republic (Republika Srpska) and one Federation 
that consists of 10 cantons. While limited competencies sit at the level of BiH 
institutions, RS is responsible for all vital areas and sectors such as: education, 
health, social sphere, pension system, energy, infrastructure, transport and civil 
engineering, economy, agriculture, tourism, youth policy, family, sport, justice, 
environment, internal affairs/interior etc.  

Annex 4 of the Accords is the Constitution of Bosnia and Herzegovina. The 
signatories of this international agreement were Republika Srpska, the Federation, 
and the then Republic of BiH. The agreement created a classic consociation—or 
union of states—form of government. It provided broad autonomy for the Entities 
and cantons and careful protections for each of the three Constituent Peoples’ vital 
national interests.  

The delicacy, specificity and importance of this political compromise was 
vividly described in Judge Giovanni Bonello’s dissenting opinion in the European 
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Court of Human Rights’ decision in Sejdić and Finci v. BiH where he outlined the 
reasoning behind this complex constitutional architecture of BiH.  4

The Dayton Constitution recognizes that the stability of BiH depends on 
strong constitutional protection of each of the three Constituent Peoples from the 
risk of discrimination or injury from either or both of the other two Constituent 
Peoples. These protections take the form, inter alia, of the tripartite presidency of 
BiH and the ability of representatives of a Constituent People to declare legislation 
to be destructive of a vital national interest. Constitutional protections for each of 
the Constituent Peoples continue to be a deeply felt need for the majority of 
citizens therefore it is difficult to expect a purely civic state to take root in Bosnia 
since the ethnicity does matter there. However, the RS is not alone in its concern 
about protecting the rights of Constituent Peoples of BiH. Croatia’s new president 
has endorsed efforts by BiH’s Croat political parties to protect fully the rights of 
the Croats as a Constituent People.  5

The Constitution reserves most governmental functions to the Entities and 
establishes other important mechanisms, such as the ability of two thirds of the 
BiH House of Representatives members from an Entity to veto a piece of 
legislation. The Constitution’s mechanisms protecting the interests of the 
Constituent Peoples and the Entities mean that legislation on a contentious issue 
must be the product of negotiations and consensus building rather than the dictate 
of a bare majority. This form of governance can make decisions on major issues 
difficult, but it is necessary to ensure BiH’s stability while protecting its 
Constituent Peoples from repression or marginalization. These constitutional 
protections would be much less of a challenge if the BiH level of government 
stayed within the limits imposed upon it by the Constitution.  

Obviously, the Accords did not fully satisfy any of the political parties, any 
of the three Constituent Peoples, or either of the two Entities. It represented, 
however, a practical resolution of the problem of keeping an internationally 
recognized sovereign union of states in the territory of BiH. 

 Sejdić and Finci v. Bosnia and Herzegovina [GC], nos. 27996/06 and 34836/06), ECHR 2009, Dissenting Opinion 4

of Judge Bonello, at p. 53: “Only the action of that filigree construction extinguished the inferno that had been 
Bosnia and Herzegovina. It may not be perfect architecture, but it was the only one that induced the contenders to 
substitute dialogue for dynamite. It was based on a distribution of powers, tinkered to its finest details, regulating 
how the three ethnicities were to exercise power-sharing in the various representative organs of the State. The 
Dayton Agreement dosed with a chemist’s fastidiousness the exact ethnic proportions of the peace recipe”

 Elvira M. Jukic, Croatia's New President Faces Questions on Bosnia Visit, BALKAN INSIGHT, 27 Feb. 2015.5
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Some, But Not All, Comply. 

Once peace had been restored, despite some initial reluctance, it soon 
became apparent that the dominant political parties of the Serb and Croat peoples 
generally accepted the treaty they had signed while the Bosniak parties did not. 
Bosniak political leaders were dissatisfied after signing the Accords (and remain so 
today). They desired a unitary state in which they, as the largest of the three 
Constituent Peoples, could exert authority over the two others. This fundamental 
difference of attitude toward the Accords, which are binding international treaties 
establishing BiH, continues to be the most serious obstacle faced by BiH in 
building a prosperous and successful home for all citizens. 

The RS has suffered many losses of constitutional competencies so far. 
However, it is probably fair to say that the Croat People have sustained the most 
visible injury as a result of Bosniak refusal, backed often by international support, 
to recognize political rights provided to them by the Dayton Accords.  Even more 6

serious—though not always as visible—the major Bosniak parties, assisted by 
illegal actions of the international High Representative, have tried to reverse the 
constitutional allocation of most governmental authorities to the Entities. The RS 
Government has taken a strong stand against these illegal actions and continues to 
insist that the allocation of governmental competencies established by the 
Constitution must be restored.  

My Government is often criticized by the Bosniak parties and those in the 
international community who support them for opposing this unlawful 
centralization effort.  However, in normal political environments there should be 
no need to defend the Constitution’s allocation of governmental competencies. 
This fundamental principle of the rule of law is honored rhetorically by our friends 
in the international community but violated repeatedly by the High Representative. 
Looking back upon the past two decades, it is clear that BiH must return to the 

 Manipulation of Federation elections for the BiH Presidency by Bosniak parties denied Croats their constitutional 6

place in the tripartite presidency of BiH during recent terms. Additionally, numerous powers have been taken from 
the cantons to the BiH level. Because they lack the further protections afforded by having their own constitutive 
unit, and instead are in the Federation as a minority with the Bosniaks, the Croats are more vulnerable and less able 
to defend their rights from unlawful encroachment. The Bosniaks have gone so far as to refuse to implement 
decisions of the European Court of Human Rights (Sejdic and Finci vs BiH) and of the BiH Constitutional Court to 
reform election laws that Bosniaks have used in violation of the Dayton structure largely to disenfranchise the Croat 
population.  
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Constitutional allocation of competencies not only because the law requires it, but 
also to provide efficient and effective governance. 

The structure established by Dayton promotes functional governance by 
minimizing political conflict; unfortunately, it has not been respected. 

As those who follow the situation in BiH know, it is often highly difficult to 
develop the political consensus necessary for action at the BiH level. This should 
come as no surprise, because prevailing views differ starkly between the 
electorates of the RS and the Federation and between voters belonging to each of 
the three Constituent Peoples.  

Problems in achieving state-level consensus are inherent in a multinational 
polity like BiH. Under the BiH Constitution, however, this was to be a manageable 
problem. The Constitution established a system that strictly limited the BiH level’s 
competencies, thus minimizing the scope of contentious decisions required at the 
BiH level.  

BiH’s constitutional structure gives the Entities the opportunity to adopt 
reforms at entity level and to learn from each other’s successes and failures. The 
RS has enacted a wide range of reforms to improve its business environment, 
harmonize its laws with EU standards, and otherwise promote economic 
development — steps the Federation has been much more hesitant or unable to 
take.  

If BiH level institutions were to adopt and implement such reforms, they 
would have been highly unlikely. The difficulty in achieving BiH-level consensus 
would have hampered almost all reform efforts, especially given the Federation’s 
usually burdened and complex political climate. The differences between the 
functionality of the RS and Federation also underline the importance of Entity 
autonomy under BiH’s constitutional system. It is widely recognized that the RS 
functions more efficiently and in a much simpler way than the Federation.  7

Violations and Undermining of the Accords by the High Representative 

 In a report on BiH, the International Crisis Group discusses at length the governance problems in the FBiH, but 7

says the RS’s “troubles are not structural and do not call for immediate reform”, 2014 ICG Report at 21. The same 
report also finds that the RS National Assembly “is the most efficient of Bosnia’s major legislatures”, at p. 22.
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Starting soon after the Accords were signed, the High Representative (HR) 
gave the Bosniak parties what they demanded by steadily consolidating powers at 
the BiH level in defiance of the Constitution. First the High Representative gave 
himself legally specious “Bonn Powers” to supersede the entire democratic system 
established by the Constitution. Then the High Representative used those powers 
of dictatorial decree —sometimes formally and sometimes informally—to 
centralize authority at the BiH level, the level he most directly controlled. The 
illegality of the dictatorial authority claimed by the HR is plain to anyone who has 
read the High Representative’s strictly limited mandate under Annex 10 of the 
Dayton Accords or is familiar with BiH citizens’ civil and political rights under the 
BiH Constitution and international conventions.  

Many experts have warned that the High Representative’s practical actions 
do not correspond with his mandate.   8

Annex 10 of the Dayton Accords does not include any words or phrases that 
grant the international representative authority to take over powers the Constitution 
granted to the BiH legislature, judiciary and executive branches of government.  

Nevertheless, the High Representative proceeded to promulgate unilaterally 
by decree a series of laws; to remove without right or process elected and 
appointed government officials; and secretly to direct the Constitutional Court to 
approve his actions. Thus, the High Representative created numerous new agencies 
at the BiH level that disregard the Constitution’s distribution of competencies as 
between BiH and the Entities. 

Moreover, the High Representative’s pervasive interference with the foreign 

 As summarized by Matthew Parish, a former OHR attorney, the High Representative is to be “a manager of the 8

international community’s post conflict peace building efforts, and a mediator between the domestic parties.” He 
also noted that the Bonn Declaration “ran quite contrary to the spirit and text of Annex 10 . . . and was legally quite 
indefensible.”,  Matthew T. Parish, The Demise of the Dayton Protectorate, 1 J. Intervention and Statebuilding, 
Special Supp. 2007, p. 13. 

Also, former UK Ambassador to BiH Charles Crawford, who helped invent the “Bonn Powers,” has written, “[A]s 
far as I could see the Bonn Powers had no real legal basis at all. They amounted to an international political power-
play bluff which successive High Representatives wrapped up in legal language to make the whole thing look 
imposing and inevitable.” 

In a thorough legal analysis of the Bonn Powers appearing in the Goettingen Journal of International Law, Tim 
Banning reached a similar conclusion, finding, “[The Bonn Powers] do not qualify as a legal power. Their existence 
is a powerful, but delusive legal fiction.”, Tim Banning, The ‘Bonn Powers’ of the High Representative in Bosnia 
Herzegovina: Tracing a Legal Figment, Goettingen Journal of International Law 6 (2014) 2, 259-302, at 302. 
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judges on the Constitutional Court made it impossible to challenge High 
Representative decrees on constitutional grounds! The example of the Court of 
BiH is instructive. The Dayton Agreement “allotted judicial matters to the Entities, 
apart from a state Constitutional Court. In 2000, the PIC [Peace Implementation 
Council] ordered Bosnia’s leaders to create a state court; when the legislature did 
not, OHR imposed a law creating the Court of BiH.”  When the imposed law was 9

challenged before the BiH Constitutional Court, four out of the six judges from 
BiH found the law unconstitutional. The law was only upheld, in a 5-4 decision, 
because the three foreign judges voted as a bloc, along with the two Bosniak 
judges, to protect the High Representative’s creation. One of those foreign judges, 
Austrian professor Joseph Marko, later admitted that there was a “tacit consensus 
between the Court and the High Representative that the Court . . . will always 
confirm the merits of his legislation . . . .”   10

In addition, in 2010, Nedim Ademović, former chief of staff of the BiH 
Constitutional Court’s president, stated that “[C]onstitutional-law development has 
been exclusively a consequence of international interventionism”, admitting that 
“The constitutional-law organization does not reflect the formal text of the 
Constitution. It has extensively evolved and changed since Dayton to date, and the 
text of the Constitution has not reflected the changes.”  11

The High Representative imposed extrajudicial punishments on many 
individuals. Acting without hearing or appeal, the High Representative has 
removed and banned by a decree nearly 200 citizens of BiH from public 
employment (office) including democratically elected presidents, members of 
parliament, mayors, judges, police officials, university professors, and public 
company executives, also blocking their bank accounts and seizing travel 
documents, indefinitely. These victims were given no notice of the specific charges 
or evidence against them, no right to confront their accusers, no opportunity to 
contest the charges, and no appeal. Such extrajudicial punishments, as many 
observers have concluded, violate the European Convention on Human Rights and 

 2014 ICG Report at 27 (footnotes omitted).9

 JOSEPH MARKO, FIVE YEARS OF CONSTITUTIONAL JURISPRUDENCE IN BOSNIA AND HERZEGOVINA, European 10

Diversity and Autonomy Papers (July 2004) at 17 and 18 (emphasis added).

 Oslobodjenje interview with Nadim Ademović, 24 Apr. 2010. He also boasted, “The BiH 11

Constitutional Court is one of the most successful institutions and projects in BiH. The BiH Constitutional 
Court has granted legitimacy to a host of imposed laws and introduced a balance between BiH 
sovereignty and international governance.” 
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the  International Convention on Civil and Political Rights (both of which are 
binding international law and domestic law in BiH), and earned sharp international 
condemnation from the Council of Europe’s Parliamentary Assembly and Venice 
Commission.  

After a 2006 Constitutional Court verdict held that individuals must have an 
opportunity to appeal extrajudicial punishments decreed by the High 
Representative, the High Representative responded by handing down a decree 
nullifying the Court’s verdict. The decree, which remains in effect today, also 
banned any proceeding before the Constitutional Court or any other court that 
“takes any issue in any way whatsoever with one or more decisions of the High 
Representative.”   12

Another example of the High Representative’s use of the “Bonn Powers” is 
when in 2011 he nullified a decision of the BiH Central Election Commission, 
which resulted in a period of paralysis in BiH, practically imposing a new illegally-
formed government on the Federation.  13

The Unlawful Transfer of Entity Competencies to the BiH Level 

The BiH Constitution states, “All governmental functions and powers not 
expressly assigned in this Constitution to the institutions of Bosnia and 
Herzegovina shall be those of the Entities.” Nevertheless, the High Representative 
used the “Bonn Powers,” directly or indirectly, to systematically centralize 
governmental authority in Sarajevo.   14

 Office of the High Representative (OHR), Order on the Implementation of the Decision of the Constitutional 12

Court of Bosnia and Herzegovina in the Appeal of Milorad Bilbija et al, No. AP-953/05, March 23, 2007 (emphasis 
added).

 After the largest party in the Federation formed a new government in violation of the law, the BiH Central 13

Election Commission rightly annulled the new government as unlawful. The High Representative, however, quickly 
responded by handing down a decree overruling the Central Election Commission’s decision, effectively imposing a 
new, illegally-formed government on the Federation.  

The 2011 decree, as the President of the International Crisis Group wrote, “undermined state bodies and the rule of 
law.”, Letter from Louise Arbour, President and CEO of International Crisis Group, to PIC Steering Board 
Ambassadors, 2 May 2011.

 As the International Crisis Group has written, “High Representative Paddy Ashdown imposed laws creating vast 14

new powers of the state, sometimes at Entity expense. During his tenure, Bosnian leaders established many more 
state bodies and powers as unconstitutional departures from Dayton, but the Constitutional Court upheld them.”
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The High Representative often centralized functions through simple decrees. 
For example, the High Representative created the Court of BiH and the 
Prosecutor’s Office of BiH through decrees in 2000 and 2002 and expanded their 
jurisdiction using later decrees. In 2002, the High Representative went so far as to 
decree numerous changes to the constitutions of both Entities in order to clear the 
way for centralized appointment of judges and prosecutors. High Representatives 
also created many other BiH agencies through decree, such as the Communications 
Regulatory Agency, the Public Broadcasting Service of BiH, and the High Judicial 
and Prosecutorial Council. As a result, more than 70 BiH agencies have been 
created contrary to the structure and competencies set forth in the BiH 
Constitution.  

Another method used by the High Representative to centralize functions at 
BiH level was to bring them about through threats and other coercion against 
elected officials. For example, the High Representative directly presented the BiH 
Parliamentary Assembly with legislation creating the Intelligence and Security 
Agency and ordered its enactment into law.  Former OHR attorney Matthew 15

Parish wrote that the High Representative applied “colossal pressure” to RS 
officials in order to establish the Indirect Taxation Authority.  The High 16

Representative threatened to remove elected officials from office if they did not 
agree to centralization. All this resulted in proliferation of agencies with no 17

constitutional footing or clear activity plan.    18

To illustrate BiH’s runaway centralization, the budget of BiH institutions has 
grown from about 281 million KM in 2000 to 1.564 billion KM in 2015. During 

 See Marina Caparini, Security Sector Reconstruction: Western Balkans in ALAN BRYDEN AND HEINER HEINER 15

HÄNGGI, EDS., REFORM AND RECONSTRUCTION OF THE SECURITY SECTOR, 143, 153 (2004).

 MATTHEW PARRISH, A FREE CITY IN THE BALKANS 258, n. 14 (2009).16

 A 2003 Report by the International Crisis Group said that High Representative gave “the parties no alternative” 17

but to support his legislation if they wanted to remain in office. 

 In their later report, the International Crisis Group wrote about a “pattern of internationally-sponsored state 18

building”…which “produced a ‘flood’ of new agencies” which had their offices and staff but “lacked clear tasks, so 
did little or nothing.” The Crisis Group further wrote: “A minister from a party traditionally in favor of building 
state-level institutions said there are about twenty “useless” state agencies: “we have no idea what they do, but we 
cannot say that in public”. Some state bodies perform worse than the entity institutions they replaced; a prominent 
businessman complained an agricultural export project went nowhere because the BiH Veterinary Office never 
issued permits. The result is a zombie administration, providing full employment for civil servants but few services 
to citizens. . . . Agencies proliferate and perform badly or not at all but view criticism as an attempt to subvert their 
independence.”
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the same period, the number of employees of BiH institutions grew from fewer 
than 3,000 in 2000 to more than 22,000 in 2015. 

The moves to centralize BiH have been flagrantly unconstitutional, and the 
Constitutional Court should have annulled them. Unfortunately, as previously 
explained, the Constitutional Court was committed to always upholding the High 
Representative’s creations and was forbidden by the High Representative from 
hearing any case that “takes issue in any way whatsoever” with a decision of the 
High Representative.  

Unlawful changes to the constitutional structure have led to the very problems 
the Dayton Accords were created to prevent. 

The centralization program has resulted in a concentration of power in the 
Bosniak political parties, disregarding Dayton’s intent to protect the rights of each 
of the Constituent Peoples and autonomy of the two entities.   It is no surprise that 
centralization by decree has also led to waste and corruption in the central 
governmental agencies.  A few examples must suffice.  

The BiH Court and Prosecutor’s Office has created a pattern of both 
discrimination against Serb victims of war crimes and deference to the wishes of 
the Bosniak SDA party. The International Crisis Group has criticized the 
Prosecutor’s Office for its failure to prosecute some of the war’s worst war crimes 
against Serbs and many believed this institution to be under political influence.  19

Out of 7,480 Serb civilian war deaths, less than ten have led to a final conviction in 
the BiH Court. This breach of the rule of law and justice, of course, has created a 
serious barrier to reconciliation. 

The BiH Court and Prosecutor’s Office have also expanded their jurisdiction 
through unlawful means, taking jurisdiction over cases under Entity law charges 
essentially whenever they see fit. EU officials and experts have agreed with the RS 
Government that the Court’s jurisdictional practices violate European standards on 
legal certainty and the principle of the natural judge. Since 2011, the RS has sought 
to change this unacceptable practice by amending the law through the Structured 
Dialogue on Justice implemented by the EU.  However, despite eight years of good 

 Even former U.S. Deputy Chief of Mission Nicholas M. Hill observed that the Chief Prosecutor is “largely 19

believed to be heavily influenced by Bosniak political forces” and that there are “complaints that the prosecutor’s 
office has too many strong-willed SDA acolytes on its staff.” , see: Nicholas M. Hill, Moving Beyond Narrow-
Minded Politics, Mreža Za Izgradnju Mira 8 July 2015.
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faith effort by my government, no single change has resulted due to the Bosniaks’ 
unwillingness to reform the law--even though it is clear that the law must be 
reformed to ensure that these European standards are upheld.  

To further undermine an independent judiciary, the High Representative in 
2002, decreed that all judges and prosecutors of the Entities were required to resign 
and then reapply for their positions. In effect, the HR had summarily fired 
hundreds of judges—including judges with life tenure—without so much as a 
hearing.  This included judges given life tenure after passing a comprehensive 
review just two years earlier.  The HR disregarded the Council of Europe’s firm 
opposition to his wholesale purge of the judiciary. An obvious and clearly intended 
result of the wholesale dismissal of judges and prosecutors was to make the newly 
appointed judges and prosecutors compliant with the wishes of the High 
Representative upon whose satisfaction their continued careers would depend. 
This, naturally enough, encountered a lot of criticism in addition to that of the 
Council of Europe.   20

In addition, the BiH judicial system operates in a very nontransparent way, 
denying the public the information to which it is entitled thus causing mistrust by 
even hiding their decisions and activity reports.   21

With the BiH judicial system thus illegally structured, it has frequently been 
used for political purposes to attack and pressure elected officials through the 
threat of unfounded criminal prosecutions and investigations. Now that the 
illegitimacy of the so-called Bonn Powers is widely recognized and removing 
officials by decree is no longer politically viable, the use of the BiH Prosecutor’s 
Office and Court seems to have become the new method of coercion and control, 
replacing the use of the Bonn Powers with a more indirect tool, in furtherance of 
the Bosniak agenda of centralization.  

 The Sarajevo-based Helsinki Committee for Human Rights in BiH condemned the judicial “reforms” carried out 20

by the High Representative and the international community, which—far from ensuring judicial independence—
made the judiciary beholden to foreign officials. In a 2005 report, the Institute for War and Peace Reporting, a 
London based NGO, wrote, “[I]nternational officials, lawyers and legal experts have . . . complained to [Balkan 
Crisis Report] about the extent of the involvement of the OHR in the everyday functioning of the courts, urging the 
High Representative to loosen his iron grip on Bosnia’s judiciary.”, see: Aida Sunje, Courting Controversy in 
Bosnia, Institute for War and Peace Reporting, BCR Issue 562, 2 Aug. 2005. 

 For example, Court of BiH halted the public release of all decisions in the autumn of 2012 and continues to 21

withhold from the public all decisions except for war crimes verdicts. The Court has even removed from its website 
its archive of its weekly activity reports, which are often the only way to determine what decisions the Court has 
taken.  

!  12



Zeljka Cvijanovic

The process of centralization led by the Bosniaks and High Representatives 
has resulted not only in the inefficient institutions and dysfunctional politics, but 
has also created a real threat to security. BiH was one of the world’s largest per-
capita contributors of fighters to ISIS, which creates serious security risks upon 
their return, not only to BiH but Europe.  This fact is linked to breaches of the 22

Accords. Bosniak officials at the BiH level supported the unlawful creation of the 
BiH intelligence, prosecutor and court institutions by the High Representative and 
now protest reforms needed to restore such competencies to the Entities. These 
BiH institutions have protected Bosniaks, including current public officials, from 
being investigated and prosecuted for war crimes related to the El Mujahid 
Detachment, a sadistic forerunner to ISIS.   23

Rather than confront the roots of Islamic extremism in BiH, BiH-level 
agencies have protected prominent war crimes suspects linked to the El Mujahid. 

In recent years, support for the Bonn Powers on the PIC Steering Board has 
declined because of widespread recognition of their illegitimacy and 
incompatibility to the EU association and accession process. Consequently, the HR 
has stopped issuing decrees using this pretended authority. Unfortunately, the 
serious damage to democracy, rule of law and the carefully constructed Dayton 
structure is done. The High Representative’s years of centralizing BiH through 
decree and coercion have left a legacy that is extremely difficult to undo through 
normal reform efforts and especially because the Bosniak political structure 
considers the centralization of competencies irreversible, irrespective of their lack 
of constitutional grounds. 

The Way Forward: Compliance with the Dayton Peace Accords; Restoration 
of Democratic and Constitutional Government; Refraining from Fabrications 
and Threats of Violence 

 This is based on figures from International Centre for the Study of Radicalisation and Political Violence, Foreign 22

fighter total in Syria/Iraq now exceeds 20,000; surpasses Afghanistan conflict in the 1980s, 26 Jan. 2015, cited in 
Swati Sharma, Map: How the flow of foreign fighters to Iraq and Syria has surged since October, WASHINGTON 
POST, 27 Jan. 2015.

 The El Mujahid, a unit of the 3rd Corps of the ARBiH, was originally composed of foreign mujahidin, but it came 23

to be composed primarily of local Bosniaks. The International Criminal Tribunal for the Former Yugoslavia (ICTY) 
found in its 2008 Rasim Delić judgment that the El Mujahid had committed widespread and sadistic war crimes 
against Serbs. For example, the ICTY found that the El Mujahid murdered 52 Serb prisoners at the Kamenica camp 
between September and December 1995. The ICTY also confirmed that that the El Mujahid was under the control of 
the 3rd Corps. Yet not a single El Mujahid member or one of its superiors has been prosecuted for the its grisly 
crimes against Serbs.
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To realistically and honestly assess where BiH stands today we must keep in 
mind the enormous devastation of our region during World War II followed by the 
civil war of the 1990s. The suffering of our people during this period and the 
tremendous efforts exerted to regain a normal life must always be remembered. 
Despite the many good reasons to find fault with the current situation, we can take 
pride in what has been accomplished. 

Certainly one of the outstanding accomplishments of the past two-and-a-half 
decades was the agreement by the parties and witnesses to the terms of the Dayton 
Peace Accords. These terms were born from historical experience. They emerged 
from tough negotiations among the parties. No party got everything it wanted, but 
a binding international agreement with broad support from the international 
community was signed and ratified.  

Looking to the future, three considerations must be taken into account.  

1. Reform and EU Accession  

First, there is broad support in Republika Srpsks for seeking BiH 
membership in the European Union, and the RS Government has taken a lead in 
the necessary reforms.  BiH’s decentralized, consociational structure is fully 
consistent with EU membership although it has a specific constitutional 
architecture as stated by some EU representatives or reports.   24

The establishment and implementation of the Coordination Mechanism for 
EU integration was difficult, but it is now operating more or less successfully 
helping various levels of governments within BiH to harmonize and coordinate 
their activities within the EU agenda, at the same time ensuring respect for the 
constitutional competencies of the cantons, entities and BiH-level institutions as 
the BiH Constitution requires. A key test of the Coordination Mechanism has been 
to prepare answers to the European Commission (EC) Questionnaire. These 
answers were submitted to the EC on 28 February 2018, marking an important step 

 In January 2012 the then Head of the EU Delegation to BiH, Special Representative Sørensen said: “I should 24

underline that the EU recognizes that Bosnia and Herzegovina has a specific constitutional order. We support this, 
and please remember that there are also different types of internal structure within many of the existing Member 
States”, EU Delegation to BiH, Interview with Ambassador Peter Sorensen for Infokom magazine of the BiH 
Foreign Trade Chamber, 18 Jan. 2012.  

Also, the International Crisis Group wrote a report on BiH, “… decentralization is common and growing in 
Europe.”, 2014 ICG Report at 35 
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for BiH in its path to EU membership. As BiH moves down the road of European 
integration, the RS will continue to participate in the Coordination Mechanism in a 
cooperative spirit. 

The RS has worked vigorously to implement the Reform Agenda for EU 
integration and this process runs more smoothly in the RS than at other levels of 
governance in BiH. The RS has also continued to harmonize its laws and 
regulations with the EU’s acquis communautaire and regulations of the Council of 
Europe. The RS will continue its strong support and efforts to help promote BiH’s 
EU integration hoping it will soon become a candidate for accession. 

Critically, our reform process must include changes that ensure BiH is 
governed in compliance with the BiH Constitution. This includes reallocating 
governmental authorities among Entities, cantons, and the joint institutions at the 
BiH level to ensure that the wise Dayton constitutional structure be fully 
implemented. The  practical power of decentralization to improve government, as 
mentioned, is not unique to BiH as the general practice in many other parts of 
Europe during the past 30 years has been one of decentralization and devolution of 
power to highly autonomous regional and local governmental units.  

2. Self-Government and Sovereignty 

The second important consideration that should be taken into account 
looking to BiH’s future is to recognize that BiH must become self-governing, as 
the Dayton Accords intended and provide.  This requires that the High 
Representative’s mandate come to an end after nearly 25 years of presence 
allowing for a more credible dialogue between the EU and local institutions and 
political structures.  

In addition, the participation of foreign judges on the BiH Constitutional 
Court must also end.  As suggested by numerous experts, the presence of foreign 
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judges on the BiH Constitutional Court is incompatible with BiH’s sovereignty and 
its democracy .    25

BiH Constitution authorizes the Parliamentary Assembly to pass a new law 
replacing the foreign judges five years after their initial appointment, which 
occurred in 1996.  Serb and Croat leaders support ending the role of foreign 26

judges on the Constitutional Court, which clearly was intended as a transitional 
measure;  however, this has not happened as Bosniak leaders do not want to give 
up this political tool. 

3. An End to Irresponsible Fabrications and Threats  

There is a third and final consideration that must be taken into account when 
discussing BiH’s future. In recent months, the RS has experienced an aggressive 
attempt to blatantly misrepresent the government and its officials and the political 
situation in BiH.  

Sensational stories filled with distortions and orchestrated lies that depict the 
RS as being in the process of militarization under Russian training and influence 
have been fabricated. This effort is intended to create a sense of crisis, undermine 
the stability of RS institutions, disrupt the upcoming elections and divert attention 
from the real problems in BiH such as *breaches of international law and the BiH 
Constitution and *security concerns about the other entity of BiH (the Federation) 
related to the radicalization and support to radical Islam movements.  

 -As Professor Robert Hayden has observed, the role of foreign judges on the Constitutional Court “of course, 25

compromises the sovereignty of Bosnia and Herzegovina, since it gives decision-making powers to people who may 
not, by constitutional mandate, be citizens of the country”, Robert M. Hayden, Blueprints for a House Divided: The 
Constitutional Logic of the Yugoslav Conflicts (1999) 131.  

-Also, Writing about the BiH Constitutional Court, the University of Antwerp’s Stefan Graziadei observes: “Because 
of the doctrine of state sovereignty, it sounds almost inconceivable that a foreign citizen should serve on the bench 

of a national supreme court or a separate constitutional court of another country.”  
-Even one recently retired foreign Constitutional Court judge, Constance Grewe, admits that the presence of foreign 
judges “can be seen as an intrusion into the national affairs” or “as an attempt at supervision.” 

-As an international expert panel on Cyprus observed, “Leaving the final decision in case of stalemate to foreign 
citizens in such critical organs as the Supreme Court and others is in stark contradiction to the principle of 
democracy.”, International Expert Panel Convened by The Committee For A European Solution In Cyprus, A 
principled basis for a just and lasting Cyprus settlement in the light of International and European Law, 2005 
(quoted in Graziadei at 4).

 BiH Constitution, Art. VI(1)(d).26
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In addition to these fabrications, BiH’s Bosniak leaders frequently threaten 
the use of violence and even war in response to political differences or political 
processes or attitudes.   27

Such aggressive statements threaten the Dayton Accords and should be 
condemned by the international community—something that has yet to seriously 
occur. 

Notwithstanding such provocative statements from Bosniak political leaders, 
the RS is fully committed to peace, rejecting violence as an option for resolving 
political disputes. As President Dodik recently said, RS “authorities will not make 
a single move that could destabilize the situation or spread violence, because peace 
and stability is a holy thing in Srpska.”  He also emphasized that all of the RS’s 28

“options are all political, without any war ones.”   29

Despite RS leaders’ clear and consistent statements calling for the peaceful 
resolution of disputes, Bosniak political leaders and their supporters often falsely 
accuse the RS of the opposite. They hope to provoke U.S. and EU intervention and 
punitive measures against the RS and its elected leaders to further weaken the 
decentralized structure set out in the Dayton Accords. Nonetheless, the RS will 
continue to seek resolution of BiH’s internal disputes solely through political 
dialogue and other constitutional means.  

Conclusion 

 For example, on 5 February 2018, Bakir Izetbegovic, the Bosniak member of the BiH Presidency and leader of the 
Islamist SDA Party, said that Croats “cannot get a third entity in Bosnia without a war.”, Izetbegovic: Bosnian Croat 
Entity 'Impossible Without War', Balkan Insight, 5 Feb. 2018. 

 In 2016, when the RS planned a referendum about the date of its RS Day holiday, Izetbegovic warned that the vote 
about the holiday would “most probably lead to the collapse of peace in this part of Europe.”, Izetbegovic: Peace in 
Bosnia seriously threatened, Serb entity referendum must be prevented, HINA, 15 Aug. 2016. 

The leader of another Bosniak party, Sefer Halilovic, threatened war against the RS if it held its holiday referendum 
and boasted that the RS could hold out for only 10 to 15 days.  No leaders of the SDA or any other Bosniak party 27

distanced themselves from these threats. , Bosnia’s Republika Srpska to hold controversial referendum despite ban, 
BNA Intellinews, 23 Sept. 2016.  

On 13 January 2018, Bosniak politician Reuf Bajrović’s Civic Alliance party called on the SDA to prepare for war, 
including by strengthening the police of the Federation and cantons in which the Croat HDZ party has no control 
(i.e., the Bosniak cantons). GS: Građani, nemojte mirno spavati, Građanski savez (Civic Alliance) website, 13 Jan. 
2018. The statement by Mr. Bajrović’s party is ironic, given Mr. Bajrović’s recent false claim and criticism of 
President Dodik for threatening war.

 Dodik: Srpska Protects All Regardless of Ethnicity, SRNA, 1 Oct. 2017.28

 Dodik: Even Putin can't change our decision on referendum, B92, 21 Sept. 2016.29
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The RS Government does not underestimate the challenges facing BiH; nor 
the difficulty of the reforms necessary for BiH to become a rule-of-law-based 
society that complies with the international law set out in the Dayton Peace 
Accords. At the same time the RS Government firmly believes that there is no 
other feasible way forward than strict adherence to these treaties.  The Dayton 
Accords provide a long-term structure for a sustainable political system in BiH. 
They simply must not be undermined but fully implemented and supported.  

BiH was unique among the former Yugoslav republics in being home to 
three very cohesive and distinct ethnic/religious Peoples. The Accords were built 
upon proposals all based on some formulation of a decentralized union of states or 
consociation, because those international statesmen and regional leaders 
understood this to be necessary for a sustainable peace and a functioning union of 
three Peoples with great distrust of each other based upon their historical 
experiences. For this reason, the Dayton Agreement established BiH as composed 
of two entities and three constituent peoples. The decentralized system of 
governance established by the Accords promotes functional governance by 
minimizing political conflict.  

Unfortunately, it has not been respected. Unlawful changes to the 
constitutional structure have led to the very problems the Accords were designed to 
prevent. Moving forward to efficient, rule-of-law-based governance will require 
reallocating governmental authorities among Entities, cantons, and the joint 
institutions at the BiH level in order to comply with the BiH Constitution. The EU 
accession process provides a source of encouragement and technical support for 
reforms. All of this will require great political will and effort, to which the RS is 
committed. Republika Srpska hopes the international community, including legal 
and political scholars, will appropriately support this endeavor. 

Thank you.
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